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MINING (COMMUNITY PROTECTION) AMENDMENT BILL 2012 

Second Reading 

Resumed from 24 May. 

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [10.08 am]: I speak on this 
Mining (Community Protection) Amendment Bill 2012 as Parliamentary Secretary to the Minister for Mines and 
Petroleum, and advise that the government will be opposing this bill. Indeed, no responsible government could 
support this bill and no responsible member of Parliament in this place could support such a bill. 
The second reading speech in support of the bill makes a great deal of mileage out of the recent controversy 
concerning coalmining in the Margaret River–Augusta region, and there was some reference to this during 
members’ statements last night, again emphasising the concerns of local residents in that area about the effect of 
mining for coal on their amenity and quality of life. I think there was a quote in correspondence from one of the 
local shires repeating some of the same arguments—including a reference to the pristine nature of the Margaret 
River area—which have already been addressed at length by Hon Norman Moore as Minister for Mines and 
Petroleum. As Hon Norman Moore has pointed out on other occasions, there is nothing pristine about that area. 
“Pristine” means untouched, unaffected. My last trip to Margaret River, which I much enjoyed, gave me 
considerable evidence about the fact that it has been used for forestry, dairy farming, winemaking, tourism and 
restaurants—a variety of activities. There is nothing pristine about the area. But it is fair to say that there has 
been no significant mining in that area. There were arguments about quality of life and “sense of place”, another 
term that was used, whatever that means. It suggests something that is known only to the locals and has no 
cogent, measurable value. However, leaving aside arguments about amenity and the like and the legitimate 
concerns of those people about the effect on their amenity of life, their lifestyle and the like, this bill is not about 
that. It is not about protecting the Margaret River–Augusta area. It is not about protecting it from coalmining in 
particular. It is not about protecting the Busselton region from coalmining. What this is is another example of the 
Green agenda to eliminate anything—any activity in this state—that involves the exploitation of the natural 
resources with which we have been blessed. It is another example of how it is anathema to the Green philosophy 
that any shrub or tree be disturbed or that any Carnaby’s black cockatoo be disturbed in its rest, and how any 
digging of any hole in Western Australia is wrong. An example, I suppose, of the closest we can come to a 
Green paradise is what has happened to Tasmania. Tasmania has a dysfunctional parliamentary system in which 
no one party can obtain a majority sufficient to enable it to govern rather than just try to stay in control. The 
Greens there exercise what they call a balance of power but is in fact an ability to extort and hold the people of 
Tasmania hostage. They have effectively rendered that economy dormant, if not completely dead. There is 
nothing that can be done in Tasmania that involves the exploitation of its natural resources. It is effectively one 
giant national park. Of course, what the Greens seem to forget is that the only reason that state is even viable and 
has not gone the way of Greece is that it is supported by Western Australia and our mining industry and our 
ability to actually do something in this state. Of course, the consequences of that will be felt if ever propositions 
such as the one put forward in this bill are given substance by way of law.  

The idea of this bill is that if some local group manages to have a broadly enough worded town planning scheme, 
it can have the veto over any mining activity in that region. The proposition, by amendment to section 19 of the 
Mining Act, is that the Minister for Mines and Petroleum would be able to overcome—in effect dismiss—private 
property rights and put vast swathes of this state under an exemption that would prevent any mining in those 
areas. That will be done not according to law; that will be done according to discretion. There will be an absolute 
discretion in the Minister for Mines and Petroleum. Again, I hope that members will remember that the next time 
the Greens get up on their feet in this place and talk about how there ought to be rule of law and that dangerous 
criminals in prison should not be the subject of ministerial discretion. Members should remember their hypocrisy 
in wanting to provide the Minister for Mines and Petroleum in this case with such an absolute discretion over 
private property rights—rights that people have paid for and have earned—that would be left to the whim of a 
political decision for expediency in any particular case. Never mind what a landowner in Margaret River might 
want. Never mind if a Margaret River landowner might want to achieve something with their property because 
their winery is failing and they want to know whether anything valuable can be done with their property. No; a 
local action group—activists—will be able to persuade the Minister for Mines and Petroleum to stop that, not 
through any due process of law, not through any processes set out under the Mining Act, but simply through 
political pressure, for expediency and on a whim. That is what is proposed in this bill. I will have a bit more to 
say about that shortly.  

The important thing to say about this bill is that although it purports to protect the Margaret River–Augusta area 
and the undoubted value of that area, and although it purports to protect Busselton, which was the pretext used in 
the second reading speech—that this will apply across Western Australia; everywhere—it will do so by making 
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the ability to conduct any business related to mining in this state the subject of political pressure rather than due 
process. I should add that, for all the concerns that were expressed in the second reading speech about that 
particular area of the state and the south west, the way the Mining Act 1978 has functioned and the way its 
predecessors have functioned has, as I understand it, caused no problem. There is no mining for coal, as was 
foreshadowed last year. The process was followed. It has been stopped. Sure, there may be other applications in 
the wind. Those will be dealt with on a merit basis, case by case, after approvals have been granted, after the 
propositions have been tested, and after their viability and also their appropriateness for the area have been 
assessed, and not simply at the discretion of a minister and based on some political pressure, which leaves 
uncertainty for landowners and for those who are seeking to conduct mining.  

Turning to the bill itself, and I refer specifically to the proposed amendment to section 19, currently either crown 
or reserved land that is not the subject of a mining tenement or a tenement application may be exempted by the 
minister under this section. What is proposed is to also include private land within the provision, which would 
then mean that all land within the state could be so exempted. Never mind what the landowner might want, 
having paid good money for their land; the minister will have the final say. What is contemplated is that the 
minister’s decision will be made for political reasons. That is an undermining of the fundamentals of private 
property rights in this state and in our body politic. I understand that Hon Giz Watson’s philosophy is that 
property is theft. I believe she has said so in this chamber on a previous occasion. That is all very well. I have not 
noticed her giving back any of her household chattels, but if property is theft, one can understand the idea that a 
minister should be able to override everyone else’s views on this subject in order to accommodate that political 
philosophy. But that is not the way that this Parliament works; it is not the philosophy that underlines our system 
in this state at this time. Perhaps in Soviet Russia, yes, but here, now, that is not the case. The fundamental 
philosophy that a minister should simply disregard private property rights and do whatever he thinks is a good 
idea at the time is just astonishing, but that is what is proposed. There are no checks and balances introduced into 
this; it is simply an exemption. The minister may exempt a particular parcel of land or, indeed, a whole region of 
the state. We can see where this is going with the recent controversy about the Kimberley, as though somehow 
all of that vast area of land should be quarantined, no matter how valuable or important it is for the wealth of this 
state and also for the things that the Greens would like to be done here, such as providing for the less privileged 
and protecting the environment. I do not know where they think the money for this stuff comes from. At the 
moment, it comes from the wealth that is generated in this state. What is proposed by the amendment to section 
19 is to give the minister the absolute, unbridled discretion to put a stop to any of that, whether a mining 
tenement is in position or not. It would expose this state to enormous sovereign risk, because the proposed 
amendment would also extend the operation of the provision to land that is currently the subject of an application 
for a mining tenement and granted tenements within the selected land. One thing is forgotten, and I will 
emphasise it again: whether there ought to be alternative bases for our economy is a good, justified and 
legitimate argument, but at the moment, mining is one of the bases, one of the foundations, for this state’s 
wealth. Having regard to the contribution it makes to the national economy, it is the foundation for the wealth of 
the rest of this country.  

The stated intention of at least that part of the bill is to stop mining companies from obtaining private land that is 
or could be the subject of their mining tenements, at the discretion of the minister. It proposes to extend the 
operation of the Mining Act to influence land ownership. There would be no certainty that anyone who happens 
to own a parcel of land that may be valuable would be able to exploit that land. The minister, for a political 
reason, for expediency or for a philosophical reason, could simply override the private land ownership interests 
without regard to the state or the national interest. The flow-on effect would be to limit the ability of existing 
landowners to negotiate commercial transactions with miners concerning their land, and that is mining of any 
character, whether it be for coal, gold, nickel, iron, any of the rare earths, or bauxite, or any of the things that not 
only other Western Australians but those in the Margaret River–Augusta region enjoy and that contribute to their 
quality of life. Extending the use of section 19 to private land, in fact, under a responsible minister is not likely 
to have any real effect, but the provision of that absolute discretion would be given to a minister. One would 
expect that under a responsible minister, it would be business as usual and regard would be had to those things. 
But we are also looking to the future.  

I now turn to clause 5, which seeks to amend section 120. Section 120 provides that planning schemes are to be 
considered but are not to affect the granting of mining tenements or the carrying out of operations thereon. The 
suggested amendment replaces current section 120 with a new provision to the effect that a mining tenement 
may be granted only if it is consistent with a planning scheme, or a draft planning scheme, if you do not mind—
one that has not actually come into effect and may never come into effect, but one that has the consent of the 
Minister for Planning. If this amendment is passed, a tenement application can be rejected by a community 
through a local government without the opportunity for consideration by either the Warden’s Court on its merits, 
the Environmental Protection Authority or any of the other processes set up by law. It is not in the state’s 
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interests for local communities to effectively have a power to veto what tenements may be granted. Of course, 
those interests are taken into account, but the effect of this would be to enable a pressure group to influence a 
small local government at the expense of the benefit of all other members of this state—all other citizens. If this 
bill became law, existing mining operations might very well be required to cease immediately on the grounds 
that they were perceived to be incompatible with town planning schemes, schemes that might be very broadly 
worded in terms of prohibitions on noxious industries and the like. They may very well be interpreted in a way 
that could jeopardise very involved long-standing mining operations, all at the expense of the benefit of the state, 
and at the whim of what may be a local council dominated by several thousand people, albeit locals, who had 
been elected by, judging from figures available from the WA Electoral Commission regarding local government 
voting patterns, anything from 20, 50 or perhaps 60 per cent of those residents, and who are holding the rest of 
the state hostage to those views.  

As I say, existing mining operations may well be required to cease immediately if they are perceived to be 
incompatible with existing planning schemes but also feasibly by a town planning scheme being amended to 
render the same result. Many schemes already consider mining an incompatible use based on local interests and 
not state interests or the broader picture. By way of an example, one of the often-forgotten but important 
contributions to the ability of this state to do anything is limestone quarrying. A considerable amount of 
quarrying of limestone takes place in what are now outer suburbs of this city, Wanneroo in particular. I have 
been involved in a particular controversy concerning at least one such proposal that I believe is incompatible 
with the local amenity and the like. I fully support the pressure being exerted to prevent that operation going 
ahead. However, I am also cognisant of the fact that there is a broader picture, and these tenements were 
obtained quite some time in the past when these were fringe suburbs, if not considered essentially rural suburbs. 
Those suburbs provide the limestone that enables the roads to be made, the tracks to be laid for light rail and 
other rail systems, and the foundations of building materials for houses—affordable houses, I should add. The 
idea that a local town planning scheme might say, “Well now that Perth has expanded, we don’t think we should 
have any mining in our area, particularly for limestone quarrying” would put that at risk. It would have 
repercussions for the whole metropolitan area because it would chase that sort of quarrying by a broadbrush 
approach, out to country areas, which would only increase the cost of those building materials. Once again, it may 
be a local concern, one not necessarily based on evidence, but it may politically influence the minister of the day 
and result in considerable damage to this state’s ability to provide housing of an affordable nature for its citizens.  

There are bigger pictures involved in all this, not simply for the amenity of the Margaret River area, which is not 
specifically referred to in this Mining (Community Protection) Amendment Bill at all, and not specifically 
protected, but for the whole state. An overzealous application of just proposed section 120 would have an impact 
on the extraction of construction materials. Local authorities regulate extraction on private land, and the 
Department of Mines and Petroleum considers this to be one of the reasons for the shortage of construction 
materials in the south of Perth, which is part of the point I am trying to make. Local authorities, through their 
planning schemes, have consistently failed to give proper consideration to the strategic value of the stuff that is 
quarried or mined in their areas. They take into account only the local interest and not the state’s interest—not 
the broader interest. That is all very well for a local government authority, and it is all very well for the Greens, 
but any responsible state government has to govern for the benefit of the state and for all people in the state. It is 
not a question of just what a local interest may want. Although this government certainly takes into consideration 
the views of local people—the current mechanisms in the Mining Act have worked very well in respecting those 
interests, and I do not think Hon Giz Watson would be able to point to any specific instance where it has not—it 
has that obligation to look at the broader picture. The problems for this state would be compounded in terms of 
its strategic vision, its ability to work to the benefit of its people, if local authorities were simply given veto 
powers over all land types within their area.  
There is not much more that can be said about this bill. It purports to protect areas of the Margaret River–
Augusta and Busselton region. What it does, however, is use a one-size-fits-all broadbrush discretion to enable 
the vetoing of any mining activity in this state and to enable some small group, some local government under the 
influence of perhaps some of the members of that community, to propose a town planning scheme, even in draft 
form, that would have a power of veto over what may be an important activity that would not only benefit that 
community, and that would respect or be consistent with the private interests of the landowners within that 
region, but that would also seriously affect the strategic resources required by this state for its wealth. It would 
also expose this state to considerable sovereign risk, not only for future operations—operations that are being 
planned—but also those in existence. As I said at the outset, this government will not support the bill and cannot 
responsibly support the bill; and, with respect to the views of others here, suggests that no responsible member 
of this place could support a bill in these terms.  
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HON JON FORD (Mining and Pastoral) [10.31 am]: The opposition cannot support the Mining (Community 
Protection) Amendment Bill 2012 either, for many of the reasons that Hon Michael Mischin has mentioned. 
Before I go into the specific reasons why we cannot support the bill, I will make some general comments. The 
fact that we are facing this bill in this place now is another reason that we cannot support this bill. In my view, 
the motivation behind this bill is purely the election of a Greens (WA) member in the south west. That is what 
this bill is about. In doing that, this bill is a sham, because it will not supply the certainty to the people of 
Margaret River that they are seeking. In fact, this is a bill that will apply across the whole state. This bill will not 
supply the surety that the people of Margaret River are looking for, it will not supply surety for the industry, and 
it will not supply surety for any of the stakeholders.  

As Hon Michael Mischin has mentioned, this bill will give local government a potential balance of power in the 
decision-making process. Local governments are often under resourced. They also look no further than the 
boundaries of their electorate, and rightly so. The problem with local government—we see it often in this place; 
the notice paper is full of it—is disallowances. Local governments often make monumental mistakes, and minor 
mistakes, in relation to law, and we supervise that in this house and often have to disallow those regulations.  

It is a shame that this bill raises the expectation that somehow a simple piece of legislation can fix the concerns 
of the people of Margaret River about what goes on in their community. The biggest problem that I have with 
this bill is that it absolutely ignores how true governance happens in this state. I do not blame the Greens for that, 
because they have never been in government in this state and they do not understand how it works. It was 
interesting when I became a minister, because I suddenly became aware of this organisation that I was sworn to 
secrecy about, which is Executive Council. So, I became the servant of the Governor. I had never understood the 
relationship between the Governor and the executive and the Parliament until I became a minister. This bill 
assumes that though ministers have discretion on certain items under the law, they act in isolation to the 
executive. They do not. They never act in isolation to the executive. It does not matter whether a minister is the 
Minister for Environment, the Minister for Mines and Petroleum or the Minister for Local Government, 
ministers are responsible to cabinet, and rightly so, and they have to talk to the other ministers in cabinet, either 
formally or informally, and get their decisions signed-off on. Those decisions can be financial, or they can be 
about things that cabinet has decided are important and that impact on regional development or impact on state 
development, and ministers have to explain their decisions. Decisions can be made on a discretionary basis, 
depending on how the bill is termed, or they can be made under administrative law. That means that even if the 
minister has absolute discretion, the minister has to very specifically explain the reasons behind the decision, 
otherwise the decision can be challenged. In fact, the decision can be challenged anyway, but provided the 
minister has taken those steps from an administrative perspective, the decision will hold, if the minister can 
convince the State Administrative Tribunal. 

If this bill was really about fixing the concerns of the people of Margaret River, it would be restricted to 
Margaret River. I have had a discussion with Hon Giz Watson about how we might do that. The Labor Party is 
having a debate about mining prospectivity and the need to find a balance between land use—we are seeing this 
particularly in Queensland—food security and mining. A government cannot make a decision about a discrete 
area such as Margaret River—we will use Margaret River as an example, because that is what we are talking 
about here—because a government has to govern for all. The Minister for Mines might say, “I agree with the 
people of Margaret River that that area should be excluded from these particular extractive industries”, but the 
first question that will be put to that minister is, “How much income will be lost to the state if we do that?” A 
government is not like a business person who is deciding how to make a profit. A government must decide, for 
example, what sorts of education and medical services it wants to deliver to the people of the state. It is about the 
triple bottom line—environmental outcomes versus extractive industry outcomes, and the royalty income to the 
state. It is true to say that Western Australians own those minerals and they should have a say in how those 
minerals are exploited; and that is what they do. If the people of the state disagree with what the government is 
doing, they will vote it out on the decisions and the priorities it has set. That is how democracy works. 

One of the things that Hon Michael Mischin talked about is the fragility that occurs in local government. 
Planning schemes can fall over within two years if there is an election and the local government changes. We do 
not get certainty in local government, because one group of people may decide that they do not want something 
to occur, and they will rally all their family members and friends, and the nature of local government is that 200 
people can get a person a seat on local government, so they take over that local government and gain the balance 
of power by one seat. However, the people who opposed that and who actually sat on their backsides because 
they thought their vote did not count get incensed by that and they then spend the next two years rallying away 
and they get 201 family members and friends and they overturn that planning scheme and then that planning 
scheme falls away. In some cases there is a dead heat. How is certainty for the people of Margaret River 
determined? It is determined by the flick of a coin; that is exactly what happens. That makes a difference in the 
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balance of power and the way things go. That is an argument for another day, but interestingly enough it is also 
an argument for councillors to be paid because there is no interest like self-interest, and the only person who gets 
paid is the shire president. Depending on the way the wind goes, that person makes a decision. Where is the 
certainty for the people of Margaret River or anywhere else? I am sure that had the people of Ravensthorpe been 
made aware of the Mining (Community Protection) Amendment Bill 2012, they would be in the public gallery in 
their numbers with a different point of view, because they desperately want the Ravensthorpe mine to stay open. 
As Hon Michael Mischin mentioned, if the bill is enacted, it will stop the ability to get gravel. Where will they get 
gravel from? People will pay for it, and they will pay a lot. There is also the carbon that is associated with that.  

The problem with this bill is that it does not deliver certainty for the people of Margaret River or industry—
indeed, it does not deliver certainty for anyone. It is not a bill about Margaret River; rather, it is a bill that is 
trying to stop mining and it is creating investment uncertainty in the state. I agree with Hon Michael Mischin—
he should not get used to me agreeing with him—who talked about those things in great detail. No responsible 
government would bring a bill like this before the house. If we take into account how governments actually 
work, to achieve what Hon Giz Watson wants the bill to achieve it might have been better if she had sought to 
amend the planning statutes. Perhaps the intent of the bill could have been achieved through the process of 
amending the statutes under which the Environmental Protection Authority operates. I suspect that if this sort of 
action were deemed an election priority and a government in waiting, the opposition, took this to the people, it 
would require a number of amendments to a number of acts and a fundamental change to the approvals process 
in this state.  

There is a better way of doing this. Indeed, the Labor Party is currently having discussions about strategic 
assessments. Strategic assessments look at an area and its prospectivity, at what the state needs, and at particular 
values, which is another thing this bill completely excludes. I have had a go at the government about its 
environmental announcements from time to time. I am surprised that there has been no mention of the values that 
the bill seeks to protect overall. Values, like beauty, are in the eye of the beholder. It gets back to local 
government and the flip-flop that occurs. I am a Pilbara–north west person, so I do not have a real interest in 
Margaret River, apart from the fact that it is a nice place to ride through on my motorbike. I like pulling into the 
wineries, although being on a motorbike means that I do not partake in too much wine. I love the timber work 
and the galleries down there. But if I suddenly moved to that area in retirement, I might take the contrary view 
that I do not like wineries. A lot of people in that area argue with me quietly and openly that there are too many 
wineries. Hon Matt Benson-Lidholm will argue that there is no such thing as too many wineries. I see some 
nodding from members on the other side of the house.  
Hon Robyn McSweeney: That’s self-interest! 
Hon JON FORD: That is right; it is self-interest. They also argue that there is too much flower cultivation. In 
fact, some great dairy land has been lost, which is why we are losing our dairy industry in Western Australia. 
Land use has not been planned, which is why strategic planning should be targeted in the long term. Subdivision 
has meant that there are smaller lots that are not really good for large-scale farming and economies of scale. 
There is a counterargument that that is a good thing because we have high quality products. That just adds to the 
fact that people who live in a district have different ideas. There needs to be a process—a decision should not be 
made at the discretion of the minister or the local government—whereby all those views are taken into account.  

I will touch on a personal reason for opposing this bill. I refer to my electorate and constituency, because this bill 
applies to not only the people of Margaret River, but also people across the whole of the state. From an 
economic development perspective, this bill will take away the rights and ability of the most disadvantaged 
people in the state—Indigenous people—for self-determination. It seeks to impose the views of people who are 
well off and with resources. Those are the people who can participate in a debate away from those who are most 
disadvantaged. Hon Michael Mischin mentioned another point which, again, I agree with; that is, it is about the 
right of people to develop their economic dependence on the natural resources that are available, remembering 
that I am talking about the north west. I totally reject some of the arguments about James Price Point, for 
instance, that somehow the rights of people who are well off, people who are fiscally independent, people who 
have the ability to invest in superannuation and who have the ability to buy investment properties, take away the 
ability of others to have those rights and the ability of financial security. That is one of the problems with the 
bill. As I said at the start, it is a sham bill because even if it were passed—Hon Michael Mischin mentioned this 
and it is absolutely true—a responsible minister for mines would make no difference to the people of Margaret 
River. The bill will not deliver the surety they want. Even if the responsible minister came from the Margaret 
River region and lived there and was one of them, that minister could not deliver because he or she could not act 
contrary to the interests of the state as a whole. That is because of Executive Council.  
Ultimately, everything has to get the tick-off from the Governor. I am sorry that the people of Margaret River are 
being led down the garden path by the Mining (Community Protection) Amendment Bill.  
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There is a better way to do this, which is quite complex. It is even more complex when we do not have the 
resources of government to work it out, but we are looking at it. There will be a debate about strategic planning, 
and there are some good examples of it around the state. It would be lovely to say, “There will be absolutely no 
coalmining in that Margaret River strip.” If I remember the debate correctly, the government said that it would 
look at bringing in legislation to protect that area. I am sure that the government will do that because it made that 
promise, but I know it is a very, very complex issue. This bill will not deliver a solution. It is not that this house 
does not have empathy for the people of Margaret River, but this house has to act responsibly and not mislead 
people that somehow passing a very simple bill will deliver the outcomes they want. Therefore, the Labor Party 
will not support this bill. It will not support the bill in opposition and never would support it in government 
because it is a sham. It is politically motivated purely and simply to make it look as though the Greens have 
come up with a solution. That is what this bill is designed to do and it ain’t a solution. I urge the house to reject 
the bill. 
HON WENDY DUNCAN (Mining and Pastoral — Parliamentary Secretary) [10.52 am]: I inform the house 
that the Nationals will not support the Mining (Community Protection) Amendment Bill. As pointed out by Hon 
Jon Ford and Hon Michael Mischin, although the motivation for the bill is quite clear, the bill itself will not 
solve the problem identified and will probably create more problems. 

This bill provides councils with the ability to reject mining proposals in certain situations through local planning 
schemes. Hon Giz Watson introduced the bill directly in response to calls from the Shire of Augusta–Margaret 
River to protect the region from coalmining. Under section 120 of the Mining Act, local governments can amend 
their planning schemes to declare certain mining activities prohibited; however, this can be overridden by other 
provisions in the Mining Act that deal with the consideration of mining applications.  
This bill expands the discretion of the Minister for Mines and Petroleum to exempt any land from mining and 
also makes any application for the grant of a mining tenement subject to planning instruments. Section 19 of the 
Mining Act provides that the minister has discretionary powers to exempt land from mining. The only land that 
can be made exempt is public land that is not subject to a mining tenement or an application for a mining 
tenement. This bill removes that limitation and thus gives the minister the power to exempt any land from 
mining, whether it is in private ownership or is public land. Exercise of this discretion is not subject to any 
conditions other than those currently set out in section 19. The proposed amendment would extend the operation 
of the provision to land that is the subject of an application for a mining tenement and current granted tenements 
within the selected land. The problem with that is that it introduces serious sovereignty issues. Mining is an 
essential part of the fabric of society and a piecemeal approach to whether mining is allowed in certain areas is 
not a realistic option. 

The bill will also amend section 120 of the Mining Act to give primacy to planning instruments established 
under the Planning and Development Act 2005. Currently, the planning act provides that local planning schemes 
have to be considered and that the provisions of any such scheme shall not operate to prohibit or affect the 
granting of mining tenements or the carrying out of any mining operations authorised by the Mining Act. This 
bill will mean that tenements will be granted only if they are consistent with any planning scheme in force under 
the Planning and Development Act 2005. In the situation that a draft planning scheme is in place, neither the 
Minister for Mines and Petroleum, the Mining Warden nor the Mining Registrar would be able to approve a 
mining application without the agreement of the Minister for Planning. This means that a tenement application 
may be rejected by a community through the local government authority without the opportunity for 
consideration by the higher authority of state government, the Warden’s Court or the Environmental Protection 
Authority. It is not in the state’s best interests that local governments have this power of veto. Hon Jon Ford was 
very clear that we have seen local governments become the subject of a very vocal group that is trying to achieve 
something and has the ability to impose its point of view, even though that may not be in the best interests of the 
state as a whole. I note that in the Kalgoorlie Miner on 5 June 2012, Hon Giz Watson — 

… said she couldn’t see residents in the Goldfields calling for their planning schemes to oppose mining. 

“I want to make it clear it won’t halt mining in WA,” Ms Watson said. 

I am sorry, but I do not have the same confidence as Hon Giz Watson that our small local governments in some 
of these highly prospective mining areas may not make those changes to their planning schemes, which could 
well be in response to a local issue but may be to the detriment of the wellbeing of the state as a whole. 
Therefore, I think we need to understand that the state government, this Parliament and our executive 
government, as Hon Jon Ford pointed out, really must have the final say on these matters.  

The Nationals believe that the law already provides adequate scrutiny for mining applications and that these 
proposed changes are unnecessary. Landholders have the power of veto that prohibits the grant of a mining 
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tenement over any private land to a depth of 30 metres, unless the landowner has provided written consent. 
Obviously, as we debated yesterday, the exception to this rule is for oil and gas projects, which fall under 
petroleum industry legislation. I draw the house’s attention to comments by the Minister for Mines and 
Petroleum, Hon Norman Moore, in the Countryman on 6 June 2012, in which he stated — 

“I see little need to consider either permanently exempting any land from mining or amendments to the 
Mining Act to require greater involvement of State Government agencies relating to ‘planning and 
environmental and social considerations’ as part of the determination of mining tenement 
applications,” … 

“The legislation already requires an adequate level of scrutiny of mining tenement applications, 
including consideration of planning matters and referral to the Environmental Protection 
Authority … where appropriate.” 

No doubt there may be an opportunity to improve the consideration of community concerns. As Hon Jon Ford 
pointed out, there are probably better ways to achieve that through taking a whole-of-state strategic approach to 
land-use planning, with various places identified that are appropriate for certain activities that will benefit the 
whole of the state and ensure future income generation so that we can deliver the lifestyle, wellbeing and 
services that our state needs. The bill is a blunt instrument to achieve an outcome. In fact, we are not even 
convinced it will achieve the outcome that it purports to achieve. At the same time, it creates sovereignty issues 
that we cannot contemplate.  

We cannot run the risk of existing mining operations being required to cease immediately on the ground that 
they are perceived to be incompatible with town planning schemes. It is also feasible that a town planning 
scheme may be amended to render a result when existing mining activities or mining tenements become invalid. 
I think there are too many risks with this bill. Therefore, the Nationals will not support it. 

HON ROBIN CHAPPLE (Mining and Pastoral) [11.00 am]: I rise today to speak in support of my 
colleague’s Mining (Community Protection) Amendment Bill 2012. I would like to deal with four aspects. I will 
touch on much of what has been said already. I wish to deal with mining issues and the Mining Act, local 
government and governance in general, planning, and then the issue that has been raised by Hon Jon Ford about 
federal, state and local government relationships. I will start by dealing with the Mining Act as it stands. In 1978 
the Mining Act was introduced into both houses of Parliament. When I read the debates that occurred in 1978, I 
noted that a young gentleman in this chamber called Mr Moore interjected during the debate. It is interesting to 
identify how long some people have been around. The bill was introduced as a result of the 1970 mining inquiry. 
The premise was that the Mining Act would override the authority of local government, planning and other 
issues. I want to read a couple of bits and pieces from the debates in both the other place and this place to give 
current members some context for what was identified and proposed by that legislation when it was introduced. 
On 24 August 1978, Mr Mensaros, the member for Floreat and Minister for Mines stated — 

Clauses have been included to prevent other governments from obtaining control of mining tenements 
in Western Australia and to ensure that while due consideration is given to town planning schemes and 
local government by-laws, these will not statutorily prohibit prospecting and mining authorised under 
this Act. 

He went on to say that it was designed to meet the needs of modern prospecting and mining, while at the same 
time providing adequate protection for other land uses and the environment generally. This house had one of its 
longest sittings because it passed the bill in one day. It went through the committee stage in one day. My 
understanding is that the debate started at about 10 o’clock and finished at six o’clock the following morning, as 
was done in the good old days, so to speak. A lot of comment was made by the opposition about the bill, and I 
will touch on some of those comments shortly. Mr Mensaros went on to say — 

Also of note is the provision in clause 120 to ensure that while due account will be taken of town 
planning schemes and local government by-laws, these shall not prohibit the granting of mining 
tenements or veto mining duly authorised under this Act. Provision is made, however, for consultation, 
where necessary, with the Minister for Urban Development and Town Planning before lease 
applications are dealt with. 

The idea then was that there would be consultation with the various ministers before leases were granted. That is 
not the case now. He continued — 

Should that Minister not consent in all practical sense the final decision — 

As Hon Jon Ford has already attested to — 
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is left with Cabinet. 

Obviously, at that stage, the Chamber of Mines wanted the bill to go a lot further and, basically, no other 
ministers to be involved in the process. But Mr Mensaros identified that he had not acquiesced to the Chamber of 
Mines. He said — 

The Chamber of Mines said the same thing; it was something it could live with. It said, “We are not 
robber barons any more; we cannot be. We have to take other people into consideration. 

That is lovely terminology—“We are not robber barons any more”. One sometimes wonders. It is interesting to 
note the debate that went on in the other place. Mr Skidmore said — 

I want to clear up any misconception the Minister —  

That is, Minister Mensaros — 

may have about any statements I may have made. He claimed I have now switched course, and now 
accept the fact the Opposition has misled people into believing it would support the repeal of the old 
Act. 

Before I go any further, I want to explain that the old act had been in existence for 74 years prior to the change in 
1978. The old act had given local authorities the power of veto. The 1978 legislation took away that position. He 
went on to say — 

Of course, the Minister is quite incorrect. 

What I said was that I objected to this new legislation having the overriding authority over any other 
Act. We have already decided it will have overriding authority over the Local Government Act, the 
Town Planning and Development Act and the Land Act. 

I asked the Minister whether the Environmental Protection Act would have authority over the new 
Mining Act and he replied that it would. There is no inconsistency in what I have said. The Local 
Government Act, the Town Planning and Development Act and the Land Act should stand supreme, 
and they do not. The Minister can now sit back in his chair and think about drawing another red herring 
across the trail. 

It was at one stage the Labor Party’s view that other acts should have primacy over the Mining Act. When the 
bill came to the Legislative Council—that is where I noted a young gentleman called Mr Moore being involved 
in the debate in an early period—quite clearly the debate that occurred referred to the right of appeal. The 
opposition put forward the notion that such a right of appeal existed under the fisheries act, the Land Tax 
Assessment Act, the Local Government Act, the Metropolitan Water Supply, Sewerage, and Drainage Act, the 
Motor Vehicle Drivers Instructors Act and the Town Planning and Development Act, and that those provisions 
should apply to the Mining Act 1978. It was quite clear in the debate about the Mining Act that there was a 
divergence of opinions in both chambers about what should occur and which legislative regime should have 
primacy. So we are here with the current Mining Act as it exists, which seems to have been flawed for quite 
some considerable time. I believe that the proposed amendments that my colleague Hon Giz Watson has made 
will actually fix up a longstanding debate about decision-making. 

I want to deal with the issue of planning. I turn to my colleague Hon Lynn MacLaren who deals with planning in 
the main, but I will steal her thunder! We know in the past that there have been some planning decisions in this 
state that have caused some issues, and I will refer to the Shire of Chapman Valley. The Shire of Chapman 
Valley a number of years ago, in July 1999, sought to pursue its regional plan to prohibit the transportation, 
passage, use and development of nuclear facilities in its town. It was the minister of the day, Mr Kierath, who 
did not allow the local authority to make that planning decision. A report in The West Australian states — 

PLANNING Minister Graham Kierath has vetoed a bid by a Mid-West shire to declare itself nuclear-
free. 

Mr Kierath told the Chapman Valley Shire Council it did not have the power to amend its town 
planning scheme to ban uranium mining, treatment, storage or transportation. 

Hon Michael Mischin: It didn’t have the power, so it wasn’t discretionary. 

Hon ROBIN CHAPPLE: It did have the power, because later on the then Minister for Planning and 
Infrastructure, Alannah MacTiernan, as a result of legal advice from Minter Ellison, identified that the shire did 
have the legal right to do so. I will read in the Minter Ellison advice shortly so that the member can be more in 
tune with some of the legal advice that has been given in this matter. 
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The council then sought legal advice from Minter Ellison in relation to the development of amendment 22 to its 
town planning scheme 1. Minter Ellison basically went on to identify that notwithstanding the issue, quite clearly 
town planning schemes did have the right to establish a determination that they could, within their planning and 
town development areas, actually make rules and regulations pertaining to noxious industries or to industries that 
were perceived to be noxious industries. The amendment was determined to be not inconsistent with any other 
legislation. The advice states, according to my notes — 

In our view, the reasons that follow that legislation referred to by the Western Australian Planning 
Commission in no way prevents the making of an amendment such as proposed Amendment No. 22 to 
the Scheme. In fact, we conducted a wider search of State and Commonwealth legislation and could 
find no legislation which could be construed so as to prevent the making of proposed Amendment No. 
22 on the grounds of inconsistency. 

Interestingly enough, that advice was provided on 14 June 1999. It therefore sat in limbo for quite a while until 
the government changed. Then I have to congratulate the government when it changed, because the incoming 
Labor government under planning minister Alannah MacTiernan reviewed the Minter Ellison advice to the 
department and the minister concluded that in fact the advice was correct. I quote from The West Australian of 
Saturday, 1 December 2001 — 

THE Shire of Chapman Valley, near Geraldton, has been given permission to declare itself a nuclear 
free-zone by the State Government. 

Planning Minister Alannah MacTiernan made the announcement in Parliament on Thursday, possibly 
paving the way for other local councils to declare themselves nuclear-free. 

Hon Michael Mischin: If they declared themselves solar power panel–free because they were in sight of your 
views, would you be supporting that? 

Hon ROBIN CHAPPLE: The issue is that I am not talking about the nature of the issue, although I will touch 
on that in a minute, so if the member just waits — 

Hon Michael Mischin: It is something relevant to the bill, I take it. 

Hon ROBIN CHAPPLE: It will be relevant to the bill, yes. 
The minister went on to say that it paved the way for other shires to do the same thing. When we looked at the 
advice provided by Minter Ellison, it was interesting to note that the advice does not actually deal with the 
nuclear-free issue; it deals with the issue of a local government’s ability to determine what can or cannot happen 
in its local area. That is an important point to make. There was a view quite clearly back in 2001 that local 
government did have some authority. 

That takes me to the next point I want to touch on; that is, the issue referred to by Hon Jon Ford that local 
governments come and go. I seem to remember that in fact federal governments and state governments come and 
go as well. Very early on in the piece when there is a new government in this place we usually spend a lot of 
time removing legislation that the previous government put in place. It does not matter whether it is a Liberal 
government or a Labor government, all we seem to do in this place is tidy up legislation to suit the government’s 
own political agenda—that is exactly the same as what local government does. The ordinary people of Western 
Australia elect members to local government; the ordinary people of Western Australia elect members to this 
place; the ordinary people of Australia elect members to federal government; and they come and go and change 
their position. Therefore, to point to local government as being some sort of basket case because it changes its 
view from time to time is disingenuous. We all change our view from time to time. 

Hon Michael Mischin: That is not the point. 

Hon ROBIN CHAPPLE: It is very much the point, and I will come to that in a moment. 

I now turn to the inaugural speech of Senator Dean Smith, who was chosen by the Parliament of Western 
Australia on 2 May 2012 under section 15 of the Commonwealth of Australia Constitution Act to represent the 
state in the Senate. He entered the Senate following the vacancy left by the death of Senator Judith Adams. I 
think there is a sombre moment in that: Senator Judith Adams worked very well and long and hard for the 
interests of Western Australia. 

Members: Hear, hear! 

Hon ROBIN CHAPPLE: In his first speech on Monday, 18 June 2012, Senator Dean Smith said — 
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My first passion is Australian federalism. My home state is vast. Its people and priorities are broad and 
not easily understood by those living in faraway communities in very different circumstances. 

That is much the same case that the people of Margaret River have with the jurisdiction here in Perth. He 
continues — 

I believe in decentralised decision making, in diffuse political power, in allowing people to govern their 
own destinies. 

He used that example in the sense that Western Australia, the state Parliament, should be the master of its own 
destiny, rather than let itself be overruled by the federal government. I would suggest that there is a parallel there 
in that local government is for the people by the people at a very local level — 

Hon Michael Mischin: What are you talking about, for the people by the people? It’s not the United States 
Constitution. They are a creature of state Parliament.   

Hon ROBIN CHAPPLE: I am going to come to that. Hon Michael Mischin keeps on jumping in at the most 
inappropriate moment. Let me finish. My view, the Greens’ view and the view of the current federal government 
is that all levels of government have equal rights. As we are seeing with the proposed referendum coming up in 
the federal arena, local government should be a constitutionalised part of the government process of Australia.  

Hon Michael Mischin: Why?  
Hon ROBIN CHAPPLE: Because they represent people at a local level.  

Hon Michael Mischin: What, with 20 per cent of voters voting in local government elections?  

Hon ROBIN CHAPPLE: The very points that your own senator has just made. 

Hon Michael Mischin: Don’t take it out of context. 

Hon Lynn MacLaren: What did he say?  

Hon ROBIN CHAPPLE: I repeat what he said — 

I believe in decentralised decision making, in diffuse political power … 

Hon Michael Mischin: Yes.  

Hon ROBIN CHAPPLE: I thank the member; he agrees. 

Hon Michael Mischin: What’s that got to do with recognising local government in the federal Constitution?  

Hon ROBIN CHAPPLE: It is certainly about making sure that regional decision making — 

Hon Michael Mischin: You’re talking about apples and oranges; they are totally different things. None of it has 
got anything to do with this bill anyway.  

Hon ROBIN CHAPPLE: Yes, it has—a lot. I will come back to that. 

Hon Michael Mischin: The discretion is with the minister and not the — 

Hon ROBIN CHAPPLE: Hon Michael Mischin can keep interjecting all he likes. 

The DEPUTY PRESIDENT (Hon Col Holt): Order, members! I think the member on his feet should probably 
look at me and direct his conversation to me if he wants to continue without interjection.  

Hon ROBIN CHAPPLE: Thank you very much, Mr Deputy President. I commend the letter that we have just 
received from the President on that very matter. Taking that to heart, I will address the Chair.  

The next point I really wanted to touch on was—I have been thrown—the recent decision in the Mining 
Warden’s court on the Darling Range issue. I refer to the decision before the Warden’s Court in Manjimup in 
relation to exploration leases 70/3979, 70/3980 and 70/3981. The decision is not inconsistent with what my 
honourable colleague Hon Giz Watson put forward in her bill; that is, it allows individuals to, in this case, use 
the Warden’s Court to prevent the issue of bauxite mining within the area of their immediate concern. I think 
there is some validity that in this nation it should not be construed that mining is the be-all and end-all of 
everything we do. The Association of Mining and Exploration Companies recently identified that there is no 
such thing as sustainable mining—it is all finite—and that we need to be developing a plan for the future beyond 
mining. It is important that we allow our community to be a party to the decision making that goes on in this 
state and that we do not have just this heavy-handed approach from the mining industry. It goes back, in essence, 
to the very intent of the legislation when it was introduced in 1978. The Parliamentary Library has produced a 
copy of all the various debates in 1978 around that legislation. Members should read about the concern that was 
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being raised in both houses in the debate on that bill about the primacy of the mining industry over the wishes 
and interests of the broader community.  

Hon Michael Mischin: No, you’re talking about the local community. You don’t want the broader community 
to have a say; you want the local community to have a say.  

Hon ROBIN CHAPPLE: I think there is some validity in people living in an area determining their outcomes. 
There was a section in the 1978 bill that actually excluded Esperance. I am not sure whether Hon Wendy Duncan 
is aware of that, but Esperance was excluded from mining activity by the intent of the 1978 bill. It also excluded 
a number of other areas because of their value to the community. So the 1978 bill actually ascribed some areas 
that were to be exempt from mining, based on their rural value. That is exactly what my colleague Hon Giz 
Watson seeks to do with this piece of legislation.  
Hon Michael Mischin: Where are the principles in the bill that say that?  

Hon ROBIN CHAPPLE: I will find it. 

Hon Michael Mischin: Is there a limit on the minister’s discretion?  

Hon ROBIN CHAPPLE: In terms of the bill introduced by my colleague?  

Hon Michael Mischin: Yes.  

Hon ROBIN CHAPPLE: As Hon Giz Watson has said, the minister has had discretion.  

Hon Michael Mischin: Yes, absolute discretion over private property and allowing a town planning scheme of a 
local government with perhaps a few thousand citizens to decide whether bauxite for the trains that you want to 
have running as light rail ought to be provided.  

Hon ROBIN CHAPPLE: Bauxite? 

Hon Michael Mischin: Aluminium comes from things that are under the ground.  

Hon ROBIN CHAPPLE: Yes, I understand that. Bear in mind that I am a miner, so I know what Hon Michael 
Mischin is talking about.  

Hon Michael Mischin: The people of — 
The DEPUTY PRESIDENT: Order, members! I need to remind the member on his feet to address his speech to 
the Chair, please.  

Hon ROBIN CHAPPLE: The honourable member opposite has been attracting my attention!  

I have most probably said enough, considering that I have only 52 seconds left to go. I really encourage members 
to read the debate concerning the introduction of the 1978 bill and its passage through both houses of Parliament. 
I understand that it is not the act that seems to be in operation today. There was certainly a great deal of concern 
expressed by all members of the house at that time about the rights and responsibilities of local people and their 
regions.  

The DEPUTY PRESIDENT: I call Hon Alison Xamon.  

HON ALISON XAMON (East Metropolitan) [11.27 am]: Thank you, Mr Deputy President. 

The DEPUTY PRESIDENT: Members, noting the time, the time for that debate has now elapsed. 

Hon Peter Collier: Best speech ever!  

The DEPUTY PRESIDENT: I will ensure that Hon Alison Xamon has the call when the debate continues.  
Debate adjourned, pursuant to standing orders. 
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